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Executive Committee Meeting 


meeting the Association’s Executive Committee was held 
March 1944, with eight members attendance. The Treasurer re- 
ported the Association’s bank balance $1232.00 with $15.00 
yet deposited, and that addition the Association owns 
$1000.00 Government Bond. The Treasurer was instructed pay ac- 
counts payable amounting $213.81; and make every effort collect 
delinquent dues. The Auditor’s report the books the Association 
was submitted and approved, and the President, behalf the Asso- 
ciation, expressed thanks Mr. Ralph Van Orsdel for his work 
preparing the report. Mr. Johnston, Editor the gave 
brief report matters concerning the was decided that 
the number copies printed would reduced 350, and that the 
price the JouRNAL non-members would reduced from $5.00 
$2.00. Upon the recommendation the Membership Committee, the 
following applications for membership were approved: 


Howard Hausman 
John King 


The Chairman the Legislative Committee, Judge Sykes, reported 
the meeting held the members his committee and Senators 
Wheeler and White with respect the legislation which the Senate 
Interstate Commerce Committee has under consideration. This confer- 
ence was devoted proposed legislation exclusively, and 
the procedural sections the Statute were discussed and notations were 
made Senators Wheeler and White the views expressed the 
members the Legislative Committee. 

—H. 


Association Hears Talk Commissioner Jett 


Fifty more members the Federal Communications Bar Associ- 
ation and guests the Association met the home Louis Caldwell 
March for special ‘‘get-together’’ meeting. off-the-record talk 


ee 
4 
; 
| 
a i 


JOURNAL THE COMMUNICATIONS Bar ASSOCIATION 


Commissioner Jett following the serving buffet dinner. 
meeting the Executive Committee the Association preceded the 
dinner. 

Mr. Jett, recently appointed the Commission, devoted large 
part his talk allocation problems and others now confronting, 
expected confront, the Commission and members the bar practicing 
before it. His talk, which was followed questions and discussion 
members present, proved highly interesting and enlightening. 

addition Commissioner Jett, other specially invited guests 
attendance were Commissioner Craven, Commissioner Wakefield and 
Assistant General Counsel Rosel Hyde. 


FCC Makes Changes Engineering Department Personnel 


February 16, 1944, the Federal Communications Commission 
announced the appointment George Adair Chief Engineer the 
Federal Communications Commission, succeed Jett, who had 
just been confirmed Commissioner. the same time, the Commis- 
sion announced the appointment Philip Siling, Chief the Inter- 
national Division, take the position vacated Mr. Adair. Marion 
Woodward, Assistant Chief the International Division, was promoted 
Chief the International Division. 

Mr. Adair had wide and varied experiences the field radio 
communications. Born Rancho, Texas, December 1903, graduating 
from Texas and College 1926 with B.S. degree electical 
engineering. While high school worked electrical installation 
and repair, and held amateur operator’s license. While college 
specialized communications engineering, taking courses and serving 
cadet captain charge radio training. During the period from 
1921 1926 attended Signal Corps Officer Training Camp and other- 
wise participated mathematical and electrical instruction, work and 
study. 

Upon graduation from college 1926, was employed for about 
three and half years the Radio Engineering Department General 
Company, Schenectady, designing, testing and installing 
current radio equipment. 1929 became associated with 
Straus Bodenheimer, Texas electrical distributors, which brought him 
additional experience problems radio interference, service blanket- 
ing, cross modulation and static. 

1931 Mr. Adair joined the engineering staff the Federal Radio 
Commission; from April, 1936 August, 1939 served Acting 
Assistant Chief the Engineering Division the Federal 
Communications Commission. was promoted Assistant Chief 
Engineer the Division August, 1939. 
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his official Mr. Adair has made extensive studies all 
phases allocation, including recommendations and reports 
applications, equipment, service and interference, and was active 
drafting the Standards Good Engineering Practice governing broad- 
and other radio services. 

Mr. Siling was born East Orange, New Jersey, August 14, 1897. 
graduated cum laude from Yale 1917, with Ph.B. electrical 
engineering. Mr. Siling was with from 1917 1929 the 
Transmission and Outside Engineering Department. From 1929 1933 
was outside plant engineer and afterwards served 
acting plants operation engineer for the system. this position was 
responsible for the outside plant construction and maintenance, central 
office installation and maintenance plant extensions and related activities. 

Mr. Siling was appointed superintendent materials and supplies 
for South America 1931, with headquarters Buenos 
Aires. 1933, was appointed Assistant Deputy Administrator 
the National Recovery Administration charge codes the electrical 
manufacturing industry. 1935 was transferred the Federal 
Communications Commission telephone engineer, and 1937 was 
made assistant chief the international division the Engineering 
Department. May 1941 was promoted chief the Inter- 
national Division, which capacity served until was appointed 
assistant chief engineer charge the Broadcast Engineering. 

Mr. Woodward, new chief the International Division, was born 
February 1902 Cape Charles, Virginia. attended the public 
schools Cape Charles. graduated from Virginia Polytechnic 
Institute 1922 with B.S. electrical engineering. Upon gradu- 
ation joined Western Union’s Engineering Department, remaining 
with Western Union until 1929. was charge equipment and 
operation submarine circuits. 

1929 joined the Engineering Staff and served with 
from 1929 1933, ocean cable engineer charge. 1934 
transferred the postal engineering department and left the follow- 
ing year join the FCC senior telegraphic engineer. 1938 
attended the International conference Cairo, technical adviser for 
the FCC. was appointed assistant chief the International Division 
March 16, 1942, which has served his appointment chief 
the International Division. 

—J. 


| 
: 
q 
‘ 
7 
4 
7 
4 
a 


JOURNAL THE FEDERAL COMMUNICATIONS ASSOCIATION 


Protecting Radio Program Title 


March 13, 1944, the Federal District Court for the Northern 
District gave $10,000 judgment the Lone Ranger, Ine. 
(General Mills, Blue Network) against the Sunbrock Shows, and 
Larry Sunbrock, operator rodeo. They were found have violated 
the temporary injunction restraining them from using the name ‘‘Lone 
Ranger’’ and feature act billed the ‘‘Lone Ranger.’’ The March 
action also made the temporary judgment permanent. 

The Lone Ranger, Inc., Michigan corporation, has three times 
now successfully enjoined the use the name Lone Ranger, except 
qualified way. The other two injunctions were granted the Circuit 
Court Appeals for the Fourth and the Federal 
Court for the Middle District Pennsylvania. The the 
Pennsylvania case were the same those the case that reached the 
Fourth 

The Court Appeals for the Fourth finding for the ap- 
pellant, Lone Ranger, Inc., reversed the Federal District Court for the 
Western District South That lower court had refused 
enjoin the defendants, Cox, doing business Wallace Brothers 
and Lee Powell, performer the circus, who had played the 
part the Lone Ranger motion pictures, from representing the latter 
the Lone Ranger. the district court, Lee Powell could repre- 
sented Allan King, the Lone Ranger, provided this representation was 
related his performance the moving pictures, the ‘‘Lone 
and ‘‘Hi-Yo Silver.’’ was the opinion that this relationship existed. 

The cireuit court received different impression from the factual 
situation. that court, the participation Powell the circus 
program the ‘‘Lone Ranger,’’ giving the distinctive call the Lone 
his horse, ‘‘Hi, Silver’’ and ‘‘Hi, Silver away,’’ and 
being represented advertisements the original ‘‘Lone Ranger’’ 
the ‘‘Lone Ranger’’ person, was clear attempt pass off the enter- 
tainment Powell the entertainment the ‘‘Lone radio 
fame. was aware that the words ‘‘talking picture’’ ‘‘or talking 
picture fame’’ were prefixed added the words ‘‘Lone 
felt, however, that these qualifying words did not make certain who the 
appellant was, they were small lettering while the words ‘‘Lone 
Ranger’’ and ‘‘Hi, Silver away’’ received great prominence. 

The plaintiff, Lone Ranger, Inc., asked the lower court for 
injunction three grounds: ‘‘(1) That the defendants were infringing 
the copyrights the plaintiff; (2) that the defendants were 
fully interfering with the exclusive rights the plaintiff certain trade- 
marks and trade-names; and (3) that the defendants were engaging 
unfair competition with the 


Ranger, Inc. Cox al, 124 (2d) 650 (C. 4th, 1942). 
[bi 
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The lower court succinctly stated the law copyright relation 
dramatic performance. pointed out that the only feature the 
act which protected the author’s expression the idea. 
Neither the idea itself the title protected under the copyright 
statutes. The court said: 

“When work art literature has been copyrighted, the owner pro- 
tected only his method expression the idea contained his copyrighted 
work and not protected the use the idea itself. *Nor does the copyright 
any work art literature protect the owner the same from the use 
others the title his work. The title the copyrighted work may 
used others even the extent applying similar works art litera- 
ture long the author’s expression his idea not copied 
The lower court also dismissed the argument that the plaintiffs were 

interfering with the exclusive right the plaintiff certain trade-marks. 
The plaintiff stated the court that had registered the words ‘‘Lone 
Ranger’’ its trade-mark, and that had licensed number manu- 
facturers affix these words articles merchandise. 

The lower court pointed the well established law that trade- 
mark not right gross and not the subject property except 
when allied with existing business. The court stated: 

“The registration the so-called trade-mark ‘The Lone Ranger’ 
created new rights the plaintiff far this case concerned which did 
not exist prior such registration, except the procedural advantage proving 
the same. While true that trade mark may assigned licensed when 
such done connection with the existing business with which has become 
associated, such cannot assigned licensed except connection with such 

The Cireuit Court Appeals reversed the lower court only the 
conclusion drawn from the factual situation. The lower court 
indicated its opinion that had been the opinion that the 
defendants were endeavoring pass off their entertainment that the 
plaintiffs, the injunction would have been issued. 

The court having decided there was ‘‘palming off’’ then 
looked the legal basis involved. ruled for the appellant the 
ground that the respondent was practicing unfair competition which the 
equity court could enjoin. The court said: 

“While the case presented not precisely similar that kind unfair com- 
petition involving the use corporate business name the ordinary 
case involving the unfair use trade marks and trade names, the principle in- 
volved the same that recognized these claims, viz, that court 
equity should enjoin any form ‘passing off’ which involves fraudulent ap- 
propriation, through devices calculated deceive mislead the public, the 
business good will another has built 


There was raised this court the question whether the principles 
unfair competition were confined cases palming off goods 
services. The court answered this point referring International 
News Service Associated Press, 248 215, 236, which was stated 


491. 
Ranger, Inc. Cox al, 124 F.(2d) 650, 652, (C. 4th, 1942). 
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“It stated that the elements unfair competition are lacking because 
there attempt defendant palm off its goods those the complain- 
ant, characteristic the most familiar, not the most typical, cases unfair 
competition. But cannot conceive that the right equitable relief con- 
fined that class 

These cases not enunciate any new law but they show the 
application the law unfair competition radio programs. The 
radio program may receive copyright However, 
the title receives protection under the copyright statutes. receives 
its protection under the laws unfair competition. The same legal 
reasoning applied the palming off one’s entertainment the 
palming off one’s corporate name the corporate name another. 
trade-mark not right gross and may not assigned without the 
business which affixed. 

Since the case Erie Railway Tompkins, 304 (1938), 
there longer Federal common law. Unless statute involved, 
the Federal court must apply the law the state which located. 
This could mean that the law this point could vary with each indi- 
vidual state. The laws unfair competition, however, are, general, 
uniform, although there are states which this principle law its 
nascent stage development. 

The other problem that arises utilizing the laws unfair compe- 
tition protect radio title apparent when one seeks protect title 
that has just had its first birthday. has not had time acquire the 
goodwill factor which must present. Time, however, not con- 
clusive factor. found that title has acquired secondary mean- 
ing and the alleged infringement confuses deceives the listening pub- 
lic, relief should granted. course, mere priority user does not 
necessity create the secondary meaning. 


Uproar National Broadcasting Co., Supp. 358 (D. Mass. 1934). 


Commission Orders Hearings Use Radio 
Railroad Operations 


The Commission May ordered investigation and public hear- 
ings inquire into the feasibility using radio safety measure and 
for other purposes railroad operation. The Interstate Commerce Com- 
mission was invited cooperate the investigation and possible 
that members the will preside with Commissioners 
over the hearings. 

The decision investigate this matter and hold hearings the 
culmination expressions and inquiries made publicly and privately 
several quarters, particularly recent train accidents receiving 
national attention. Senator Wheeler, Chairman the Senate Committee 
Interstate Commerce, and Senator Kilgore, Chairman the Senate 
War Mobilization, have expressed interest during 
recent months the use radio help prevent railroad accidents. 
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Applications for experimental radio stations for use railroad 
operations have been filed five large railway systems and three radio 
manufacturing corporations since March 21, 1944. Experimentation has 
begun one more railroads. The pending applications cover two- 
way radio communications between the dispatcher and trains motion, 
between trains, and between the head-ends and rear-ends trains. 

The Commission points out its announcement the investiga- 
tion that both the Radio Act 1927 and the Communications Act 1934 
contemplated development railroad radio. Sections 303 (k) and 
319 (b) the Communications Act 1934 refer radio stations 
railroad rolling stock. 

Coincidentally with the ordering the investigation, the Commis- 
sion granted construction permits for nine experimental radio stations 
used the Railroad between Baltimore and Pittsburgh and 
the Burlington Railroad between Chicago and Denver and into Montana. 


—E. 


Effective Date Multiple Ownership Rule Suspended 


The Commission April adopted Order No. 84-B, which sus- 
pended, existing standard stations affected, provided the 
comply with certain requirements specified the order, the 
effective date Regulation 3.35. This regulation the ‘‘multiple own- 
ership rule’’ which was promulgated November 23, 1943, the an- 
nouncement adoption Order No. 84-A (See Bar 
February, 1944, page 23). The regulation became effective November 
with respect all applications for construction permit for assign- 
ment license transfer control, but was become effective 
midnight, May 31, 1944, with respect existing stations. 

Licensees whom Regulation 3.35 ‘‘is may applicable’’ must 
file before May application which will effect compliance with 
the regulation they must file one two petitions that date. They 
may file petition for extension license for such period may 
necessary complete negotiations for orderly disposition proper- 
ties involved, otherwise comply with the terms the regulation, 
they may file petition for hearing determine the applicability the 
regulation the petitioner. The petition for extension license must 
set forth (a) the determination the licensee proceed good faith 
expeditiously may be’’ effectuate compliance with the regula- 
tion and (b) statement the steps which petitioner proposes take 
order effect compliance, and the specific facts establishing due dili- 
gence and present inability comply. petition for hearing 
filed, the petition and the application for renewal the license the 
station involved will set for hearing. any licensee affected the 
regulation does not take one these steps, that is, file May either 
application which, granted, will compliance with the regula- 
tion, file one the two petitions specified, files petition for 
extension its license and the extension not granted, its license 
renewal will designated for hearing. 
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stated Order No. 84-B that the Commission will insist upon 
speedy determination any proceeding thereunder and will require 
expeditious compliance with its final order upon such proceeding within 
such reasonable time may fixed the final order. 

release separate from its Order No. 84-B the Commission has 
stated briefly what factors will given consideration determining 
the applicability the multiple ownership rule. The facts will ex- 
amined each case. determining whether not overlapping 
signal strength results standard station rendering primary 
service ‘‘a substantial portion the primary service area another 
broadcast station’’ within the meaning Section 3.35, consideration 
will given the location centers population and distribution 
population, the location main studios, areas, and populations which 
services stations are directed indicated commercial business 
stations, news broadcasts, sources programs and talent, coverage claims 
and listening audience. 

—E. 


Commission Certify Necessity Sale Exchange 
Radio Properties Under Multiple Ownership Rule 


its Order No. 84-B adopted April (and discussed elsewhere 
these pages) the Commission announced that will issue appropriate 
certificates station licensees, upon compliance with Regulation 3.35, the 
multiple ownership rule, pursuant the provisions Section 123 
the Revenue Act 1943. 


Section 123 reads follows: 


“(a) General—Section 112 amended adding the end thereof new 
subsection follows: 


(m) Gain from Sale Exchange Effectuate Policies Federal Com- 
munications the sale exchange property (including stock 
corporation) certified the Federal Communications Commission 
necessary appropriate effectuate the policies the Commission with re- 
spect the ownership and control radio broadcasting stations, such sale 
exchange shall, the taxpayer elects, treated involuntary conversion 
such property within the meaning subsection (f) this section. For the 
purposes subsection (f) this section made applicable the provisions 
this subsection, stock corporation operating radio broadcasting station, 
whether not representing control such corporation, shall 
property similar related service use the property converted. The 
part the gain, any, upon such sale exchange which subsection (f) 
this section not applied shall nevertheless not recognized, the taxpayer 
elects, the extent that applied reduce the basis for determining gain 
loss upon sale exchange property, character subject the allowance 
for depreciation under section (1), remaining the hands the taxpayer 
immediately after the sale exchange, acquired the same taxable year. 
The manner and amount such reduction shall determined under regulations 
prescribed the Commissicner with the approval the Secretary. Any election 
made the taxpayer under this subsection shall made statement 
that effect his return for the taxable year which the sale exchange takes 
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place (or, with respect taxable years beginning before January 1944, 
statement that effect filed within six months after the date the enactment 
the Revenue Act 1943 such manner and form may prescribed 
regulations prescribed the Commissioner with the approval the Secretary) 
and such election shall binding for the taxable year and all subsequent taxable 
years. 

(b) Taxable Years Which Applicable—The amendments made this 
applicable with respect taxable years beginning after December 


The Commission’s certificates will issued upon the granting 
applications for consent assignment licenses, for consent trans- 
fer control licensee corporations, when filed for the purpose 
effecting compliance with Regulation 3.35. 

—E. 


February 23, 1943, the Federal Communications Commission, be- 
the extreme shortages material, equipment and skilled per- 
sonnel, and order sustain the interest television and high fre- 
broadeasting, adopted the following 


“The Commission will not dismiss deny any applications which can- 
not qualify under the provisions the Memorandum Opinion April 27, 1942 


(freeze order), for construction permits for modification construction per- 
mits requesting extension the periods construction. Instead, the Commis- 
sion will take action this time upon such applications but will retain them 
the pending file. Applicants for construction permits whose applications were 
surrendered dismissed pursuant the Memorandum Opinion April 27, 
1942, may request reinstatement their applications. 

“The policy adopted today addition the policy announced August 
1942, which provided for the issuance licenses for high frequency (FM) broad- 
cast stations during the war provided construction had reached point where 
substantial service could rendered.” 


Substantially the same policy was adopted with reference television. 

Since that time the Commission has permitted reinstatement 
number applications for high frequency (FM) stations 
previously dismissed under the provisions the Memorandum Opinion 
April 27, 1942, and has accepted for filing many new applications. 
the present time there are approximately 145 applications file 
the Commission, and most them have been placed the pending file 
action the Administrative Board. 

While appears that some instances incomplete applications have 
been accepted and placed the pending file the basis that the rules 
and standards may subject modification before action taken, past 
handling new applications indicates that the Commission expects ap- 
plications complete feasible the time filing. all par- 
ticulars requested the application form cannot supplied, under- 
stood that showing, including statement plans, arrangements and 
available details concerning future completion and prosecution the 
application, should submitted the incomplete portions. 


—V. 
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New Counsel Appointed House 
Select Committee Investigate the FCC 


March 31, 1944, Chairman Clarence Lea the House Select 
Committee Investigate the Federal Communications Commission an- 
nounced the appointment John Sirica, Washington attorney, 
sueceed Eugene Garey, who resigned February. Mr. Sirica was 
formerly Assistant United States Attorney for the District Columbia. 

Since that time the Committee has continued conduct hearings 
and has taken the testimony several Commissioners well various 
key employees the Commission. 


Changes Commission’s Rules and Regulations 


February 16, 1944, the Commission announced change its 
Rules respecting applications for extension lines and supplementing 
facilities carriers. Section 1.451 was deleted and Part was 
adopted lieu thereof, effective March 16, 1944. The announced inten- 
tion the new rules ‘‘to clarify and simplify the procedure under the 
Commission’s Rules relating applications under Section 214 regarding 
extension lines and supplementing facilities.’’ The principal 
changes effected are: (1) that applicants are longer required sub- 
mit all the technical information traffic data heretofore required; 
(2) the use the short and simplified form application has been ex- 
tended increasing the limitation for projects which the form 
applicable from $10,000 $50,000; (3) any carrier group carriers 
may now submit proposed plan procedure for supplementing its 
facilities for any calendar year and, upon approval, the provisions 
thereof will govern. Thus the necessity for filing individual applications 
for each project has been obviated. 


March 1944, the Commission adopted amendments Parts 
31, 33, and its Rules. These Parts relate uniform systems 
accounts for carriers. Previously carriers were required credit 
surplus amounts unrefundable deposits and advance payments sub- 
ject written off. Now these are credited the appropriate 
revenue account conformity with accepted accounting principles. 


The Commission March 1944, ordered Sections 43.51, 43.52, 
and the last two paragraphs Section 43.53 deleted, and adopted new 
Section 43.51. The new rule relates contracts required filed 
subject the Communications Act. Exclusive contracts need 
longer filed unless the contract relates communications traffic 
contract between carrier subject the Communications Act and 
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common not subject the Act for the exchange their services. 
addition the new section broadens present requirements requiring 
‘*(1) the filing foreign concessions held carriers subject the Act; 
(2) the filing carrier subject the Act contracts relating 
any traffic which party beneficiary, rather 
than only contracts with other carriers with common not sub- 
ject the Act, relation any traffic which engaged and which 
may affected the provisions the Act; )the filing contracts 
subject the Act with common not subject the Act for the 
exchange their services; (4) the filing persons directly indirectly 
carriers subject the Act, the carriers themselves, 
traffic contracts and concessions affiliated companies which are not 
carriers subject the Act.’’ Report No. 82). 

The time for compliance with the new requirements Section 43.51 
was extended, April June 1944. April informal 
conference, which Commissioners Wakefield and Durr, members 
the Commission’s staff and representatives carriers affected partici- 
pated, was held the Commission for the purpose considering objec- 
tions the new section and possible revision thereof. The Commission 
expected announce its conclusions early date. 


The Commission March extended for one year from June 30, 
1944, the date for completion continuing property-records required 
Class and Class telephone companies, revising the third sen- 
tence paragraph (a) Section 31.2-26, ‘‘Telephone plant continuing 
property record required,’’ Part (Uniform System Accounts for 
Class and Class Telephone Companies). The revised sentence reads: 


“These records shall completed not later than June 30, 1945, with respect 
property December 31, 1936, and with respect the changes effected 
therein between the dates January 1937, and Dcember 31, 1944.” 


—C. 


Recent Commission Decisions 


Application for Consent Transfer Control Scioto Broadcasting Company 
(WPAY), Docket No. 5867, and Application Scioto Broadcasting Company 
(WPAY) for Renewal License, Docket No. 6012, decided April 19, 1944. 


Chester Thompson owned fifty percent the stock VeeBee 
Corporation (while the case was pending the name was changed Scioto 
Company), licensee Station WPAY, Portsmouth, Ohio. 
The Brush-Moore Newspapers, Inc., corporation owning several news- 
papers Ohio, including the only daily newspaper published Ports- 
mouth, owned the other fifty percent. October 30, 1939, appli- 
cation for the Commission’s consent voluntary transfer control 
the licensee, through the sale and transfer Thompson’s stock The 
Brush-Moore Newspapers, Inc., was filed. The application was denied, 
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without hearing, April 13, 1940. Upon consideration petition 
the applicants for rehearing, oral argument was heard June 
1940, upon which date the order denying the application was set aside 
and hearing ordered. hearing was held September 1940, before 
Examiner. 

February 1941, the Commission ordered that further hearing 
held the transfer application, and the application for renewal 
the station license was designated for hearing, the two hearings 
consolidated. Fourteen issues were determined. The issues 
connection with the transfer case dealt principally with the 
aspects the proposed transfer control. The issues the renewal 
license case concerned principally the possibility that unauthorized 
transfer control the newspaper corporation had taken place. 

the request the applicants, the hearing was ordered held 
Portsmouth and was held June 3rd 7th, 1941, with further hear- 
ings Washington June and August 18, 1941. The first action 
taken thereafter the Commission was the adoption April 19, 1944, 
the order granting both the application for consent transfer 
and the renewal license. The Commission made findings 
any time connection with either application. 

—E. 


Application Adcock, d/b Stuart Broadcasting Company (WROL), for 

modification License, Docket No. 6224, decided April 20, 1944. 

WROL, Knoxville, Tennessee, licensed operate 620 with 
daytime, 500 night, with directional antenna night. The 
applicant sought increase its nighttime power 620 kw, with 
directional antenna. The application did not require additional ma- 
terials equipment. 

The Commission decided that the application should denied, since 
would not tend toward fair, efficient, and equitable distribution 
radio service contemplated Section 307(b) the Communications 
Act 1934, amended. 

The proposed operation would result gain WROL 172.4 
square miles service area and 12,719 potential listening audience, 
but would increase the nighttime interference limitation the inter- 
vener, Station Wichita Falls, Texas, from its 4.1 4.6 mv/m 
ground wave contour and 670 square miles service area and 10,879 
potential listeners would affected thereby. Under the standards, sta- 
tions such KWFT are normally protected their mv/m ground 
wave contour during nighttime hours. 

The Commission concludes that since the listeners the Knoxville 
area who would benefitted the proposed operation have service 
available from another station assigned the area, while those who 
would affected the increased interference would lose service from 
the only station assigned the Wichita Falls, Texas, area, the appli- 
cation should denied. 


4 
j 
7 
7 
7 
7 
7 
| 
| 
7 
7 


JOURNAL THE FEDERAL COMMUNICATIONS ASSOCIATION 


Recent Court Decisions 


The Commercial Telegrapher’s Union, American Federation Labor Western Union 
Telegraph Company, Inc. Civil Action 21,834, District Court for the 
District Columbia. 


1939, the outcome National Labor Relations Board elec- 
tion, the Postal Telegraph Cable Company entered into contract with 
the American Communications Association, CIO, designating this Union 
the exclusive bargaining representative for the employees most 
the offices the Postal Company. Likewise, January 15, 1942, 
the outcome election held the National Labor Relations Board, 
the Western Union Telegraph Company entered into contracts with the 
Commercial Telegraphers’ Union, AFL, designating this Union the 
exclusive bargaining representative all employees number its 
offices. These contracts, extensions thereof, have since been continu- 
ously effect. 

act Congress March 1943, Section 222 was added the 
Act (47 USCA) authorizing the Federal Communica- 
tions Commission upon application approve the merger two more 
interest. Pursuant this authority, the Commission, September 23, 
1943, after extensive hearing approved application for the merger 
Postal Telegraph into the Western Union Company. 

its report approving the merger, the Commission made the fol- 
lowing statement concerning the rights the employees the two com- 
panies affected the merger: 

dealing with the problem seniority, Western Union has com- 
mitted itself the policy merging the seniority the employees the 
two companies that full recognition shall given the records 
service employees irrespective their former company employ- 
ment. This recognition applied questions position, advance- 
ment, and all other conditions employment affected seniority. The 
Commission believes that this the only possible policy consistent with 
the public interest, and that any other policy would not only inequita- 
ble but would have disastrous effects the already critical manpower 
problem. addition the foregoing Western Union has recognized its 
obligation carry out the labor-protection provisions set forth 
tion 222 the Communications 

Shortly after the merger was effected, the Commercial Telegraphers 
Union brought this action against Western Union the District Court 
the United States for the District Columbia seeking damages for 
breach contract and temporary and permanent injunctive relief 
against continuing breach thereof based the assumption the 
defendant the collective bargaining agreement between the ACA and 
the Postal Company and the commitment the defendant observe 
the seniority rights the former Postal employees. The American 
Communications Association was granted leave intervene the case 
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and the Federal Communications Commission was granted leave ap- 
pear and file brief Amicus Curiae. decision dated December 29, 
1943, Justice Morris denied plaintiff’s motion for temporary injunc- 
tion. 

The Court first holds that even though the relief sought sense 
attack upon the merger order the FCC, reviewable only three 
judge Urgent Deficiencies Court, and even though the NLRB has the 
function determining units appropriate for purposes collective 
bargaining, still since the plaintiff here seeks relief from alleged 
breach contract Western Union, the District Court has jurisdiction 
consider whether injunctive relief should granted. 

The decision notes that Congress approving the merger legisla- 
tion clearly intended that the rights all the employees affected 
merger should protected, and several provisions the Act are di- 
rected this end. The Court points the explicit understanding which 
the defendant had with the Commission during the merger hearings that 
full recognition the merged company will given the records 
service employees irrespective whether formerly Postal Telegraph 
Western Union employees, and that this recognition should applied 
questions position, advancement, and all other conditions employ- 
ment affected seniority. 

The decision observes that the merger was consummated subsequent 
the signing the exclusive representation contracts CTU and ACA 
with Western Union and Postal respectively and since the merger legis- 
lation shows clear intent that all the employees both companies 
should receive equal treatment, the statute effect necessarily subordi- 
nates the previous collective bargaining agreements this policy 
equal treatment. 

The Court concludes that since the interest involved and 
since the action the defendant under the merger order assuming the 
bargaining agreement the Postal and its employees and 
agreeing observe the seniority rights the Postal employees does not 
constitute clear breach the plaintiff’s collective bargaining agree- 
ment, plaintiff’s request for temporary injunction should denied. 

January 1944, the War Labor Board granted application 
(111-564-D) the for indefinite continuance the West- 
ern Union assumption the Postal-A. bargaining agreement pend- 
ing certification the National Labor Relations Board collective 
bargaining representative for the merged company. April 1944, 
its certification such representative (Docket 17-R-742). 

—J. 


The Western Union Telegraph Company and Postal Telegraph-Cable Company (New 
News Service, Docket No. 6322, Decided Feb. 1944. 


September 1943, the Commission adopted its report and order 
connection with the proceeding and investigation the rates, charges, 
classifications, regulations, practices and services the Western Union 
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Telegraph Company and Postal Telegraph-Cable Company (New York) 
for, and connection with, Marine News Service. The proceeding arose 
upon the suspension the the operation tariff schedules 
filed the Western Union Company for increase charges for its 
News Service’’ and extensive investigation and hearing was 
conducted connection therewith. 

Through the medium the Marine News Service, Western Union 
furnished its subscribers reports movements ships New York 
Harbor. Prior June 25, 1943 the news supplied was obtained from 
three observation towers maintained Western Union near the Port 
New York. These towers, located Quarantine and City Island, New 
York, and Sandy Hook, New Jersey, were manned twenty-four hours 
day. Reports ship movements were sent wire from these towers 
the Western Union office Hudson Street, New York, New York. 
The information was edited the Hudson Street office and transmitted 
the service means ticker placed the sub- 
premises, telephone messenger. The proposed increase 
charges contemplated change the character the service. 
June 25, 1943, Western Union discontinued the observation tower located 
Sandy Hook, New Jersey, and advised the Commission that since that 
date all its Marine News Service originates and terminates the State 
New York. 

Since Western Union’s Marine News Service became wholly intra- 
state June 25, 1943, the Commission’s jurisdiction over the service 
ended that date for long the service remains wholly intrastate. 

The monthly charges Western Union for Marine News ticker 
service, when the tariffs suspended were filed, were $100 for press asso- 
ciations, $50 for newspapers, and $30 for other The sus- 
pended tariffs, which became effective September 1942, virtue 
the expiration the suspension period, increased these charges $150 
per month for all subscribers. 

Western Union alleged that the increased charges were necessary 
because the loss Marine News Service business. The explanations 
given for this loss are: The development ship-to-shore radio service 
which substantially reduces the demand for Marine News Service; the 
war, with its resultant disruption shipping; and restrictions imposed 
the Navy Department concerning eligibility for subscriptions the 
service. 

With regard the reduction the volume the service, the Com- 
mission found that the statutory burden justifying the substantial rate 
not met merely showing that events beyond the control 
the company have caused substantial decline the business. also 
found that respondent’s burden not met showing that some sub- 
who have demand for the service are agreeable the increased 
charges, and added that ‘‘such contention essentially that the carrier 
should allowed charge what the traffic will bear, without regard 
the justness and reasonableness the 
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the decision the Commission considered the question the in- 
clusion provisions purporting limit the liability Western Union 
connection with Marine News Service, well other services. This 
provision read follows: 


“The Telegraph Company shall not pecuniarily responsible for the 
accuracy such reports for errors, delays, omissions the furnishing 
thereof.” 


was held that this provision unduly restrictive and broad 
susceptible interpretation which would free Western Union 
from any liability connection with the service which applies. 
The Commission concluded that such provision unjust and unreason- 
able, and therefore unlawful. The Commission announced that also 
intended take action eliminate this provision from Western Union’s 
tariffs filed with this Commission insofar applies services other 
than Marine News Service. 

its order the Commission dismissed the proceeding insofar 
related the charges the Postal Telegraph-Cable Company (New 
York) for Marine News Service. 

—R. 


United States Mackay Radio Telegraph Company, C., Southern District 
New York. 


February 25, 1942, Mackay Radio Telegraph Company filed 
with the Commission revised tariff schedule showing increased charges 
over the existing tariff effect since May 1940, for telegrams from 
Paz, Bolivia, the United States over its direct radiotelegraph 
circuit. March 24, 1942, the Commission ordered that the revised 
tariff suspended until June 30, 1942, and that hearing held con- 
cerning its lawfulness (Docket 6297). April 1942, Mackay filed 
supplement its tariff schedules, suspending the increased charges the 
February tariff until June 30, 1942, and stating that the previous 
tariff May 1940, would meanwhile remain effect. 

During the hearing before the Commission the lawfulness the 
proposed tariff, evidence was presented tending show that after March 
30, 1942, Mackay’s Bolivian correspondent, Compania Internacional 
Radio Boliviana, had collected the increased charges contained the 
suspended tariff schedule for certain telegrams inbound the United 
States via Mackay from Paz. 

Consequently, November 25, 1942, the United States, the 
request the filed complaint the District Court for 
the Southern District New York against Mackay alleging that the 
defendant carrier had failed refused comply with the provisions 
Section 203 the Communications Act 1934, amended, and re- 
questing $500 penalty plus interest for each twenty messages sent 
from Paz the increased rate between March and June 30, 1942. 

April 15, 1943, Mackay filed its answer the complaint 
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which denied that the Commission under the Communications Act had 
any jurisdiction over rates charged its Bolivian correspondent for 
telegrams sent from Paz the United States. However, April 12, 
1944, stipulation was filed with the court which the defendant 
concedes that the Commission has jurisdiction over these inbound 
message rates and admits that its Bolivian correspondent made different 
charges for telegrams from Paz the United States during the 
period from March 30, June 30, 1942, than contained the Mackay 
tariffs file with the Commission. 

Pursuant the agreement between counsel the stipulation, Judge 
Henry Goddard April 17, 1944, entered order assessing the 
defendant penalty $500 for its admitted violation Section 203 
the Act. 

April 25, 1944, the Commission issued order terminating and 
dismissing its proceedings Docket 6297, since Mackay now has 
effect new tariff schedules for telegrams from Bolivia the United 
States which are conformity with the Commission’s Report and Order 
June 22, 1943, Docket 6046, involving inter-American telegraph 
rates generally. 


Johnson vs. Radio Station WOW, Inc., Supreme Court, State Nebraska, No. 31685. 


This action was commenced the District Court Homer 
Johnson, plaintiff behalf himself and all other members the 
Woodmen the World Life Insurance Society, against Radio Station 
WOW, Inc., the Woodmen the World Life Insurance Society, cor- 
poration, al., defendants, have the lease and assignment 
license the Society its radio station Radio Station WOW, Inc. 
declared illegal and void, that they cancelled and terminated, that 
the Society enjoined from transferring, lease, assignment other- 
wise, Radio Station WOW its license thereto, and that the officers 
the Society required pay the Society all expenses incurred 
connection therewith. 

its petition the plaintiff charges that the individual defendants, 
who are officers the Society, violated their duties such officers and the 
trust imposed them devising plan unlawfully procure for the 
benefit and profit themselves, their friends and associates, the posses- 
sion and control Radio Station WOW for grossly inadequate consid- 
eration. The Court found, however, that none the officers and directors 
the Society have any interest lessee, any agreement with any one, 
which they have now, may the future claim, any interest therein. 
their action dispose the operation the station, the several di- 
rectors gave various reasons controlling their judgment for doing, 
and the Court found that all these reasons are not supported evi- 
dence the record but the action leasing the station being within the 
scope their authority the reasons therefor and the desirability thereof 
are matters for their concern and with which the Court will not interfere 
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unless they are actually shown fraudulent the terms thereof 
inadequate create situation when must said that would 
legal fraud permit stand. After examining the record, the Court 
failed find any evidence actual fraud the part the officers 
and directors the Society. 

The next question for determination was whether not the facts 
presented the record created legal constructive fraud. deter- 
mining the answer this question, the Court noted that the average 
annual income the station was approximately $194,000.00 over seven- 
year period. The net for the year 1942 was approximately $287,000.00. 
The average the fifteen-year lease will approximately $74,000.00 
per year. 

The Court stated that, while the rental income for the space 
the building that the Society will receive remains the same and will 
assumed that the time given the officers the station and now 
available other functions the Society will sufficient value 
compensate for the amount their salary formerly charged the 
station, yet difficult understand why agreement would 
entered into that would seriously cut down the income the Society. 

The explanation given for the difference the value the income 
the station the Society and the same income purchaser lessee 
cited the application Federal income taxes thereto. The income, 
while the station being operated the Society, tax-exempt but 
generally the income most any purchaser lessee would subject 
tax amount depending upon the various factors they would 
affect such purchaser lessee. 

disclosed that the president the Society had several offers for 
the sale the station. However, each was finally abandoned and the 
Court noted that the president the Society wanted considerable cash 
outlay and attempted arrange have the manager the station 
given place the business. After the negotiations fell through, the 
president the Society suggested that the manager organize group 
his friends for the purpose leasing the station. 

The proposed lessee was headed the manager and the Court 
regarded significant that prior negotiations large down pay- 
ment was mandatory, whereas with the new company down payment 
was required. Not only that, $25,000.00 accounts receivable were 
transferred the Society lessee under the proposed arrangement 
that would have $100,000.00 with which business, minimum re- 
quirement the president the Society. The president the Society 
explains this requirement saying that considered the manager 
the station essential that were left charge the Society would 
secure its investment. The Court also considered unusual that the 
amount accounts receivable transferred lessee was equal the 250 

shares Preferred stock issued the manager for $1.00 per share, 
whereas all the other incorporators lessee paid $99.00 per share for 
their Preferred stock. 
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The Court its decision pointed out the fallacy the argument 
the various members the Society and the Board Directors who have 
advanced the benefits derived from such lease and concluded the 
opinion with the following: ‘‘It evident, from the record whole, 
that President Bradshaw his zeal secure the welfare his close 
personal friend Johnny Gillin entered into lease for the Society, which 
the board directors authorized, the terms which are grossly inade- 
quate protect the Society and permit remain force and 
effect would fraud upon the Society and the members thereof.’’ 

This was 4-3 decision and petition has been filed for rehearing 
before the entire court. 

—R. 


Proposed Decisions the Commission 


Application Jamestown Broadcasting Company, Inc. (KSJB), for Modification 
License, Docket No. 6519. Proposed Findings Fact and Conclusions the 
Commission issued March 21, 1944. 


July 26, 1941, Station KSJB made application for modification 
its license change its operating assignment from 1400 250 watts 
power, unlimited time, 1540 kilowatts power daytime, kilo- 
watts power nighttime. March 20, 1942, the application was amended 
request the use 600 ke., 250 watts power daytime, 100 250 watts 
power nighttime. (In the interim Josh Higgins Co. 
had been authorized use 1540 ke. Waterloo, Iowa.) 
April 14, 1942, the Commission granted the amended 600 ke. application 
without hearing. May 1942, the Iowa Broadcasting Company, 
licensed operate Station WMT Cedar Rapids, Iowa, 600 kilo- 
filed petition for rehearing directed against the Commission’s 
action April 14, 1942. The Commission June 1943, granted this 
petition, set aside its original action, and designated the application for 
hearing with WMT party intervenor. June 17, 1943, WMT made 
motion requesting that Commissioner designated preside over 
the hearing, the ground that change Commission policy was in- 
volved. 409(a), Communications Act 1934). This motion was 
denied. 

hearing having been held July 23, 1943, the Commission 
March 31, 1944, issued its Proposed Findings and 
proposing grant the application the basis 100 watts power 
nighttime and subject the condition that when materials become avail- 
able KSJB will make full use the frequency accordance with the 
Rules and Regulations the Commission. Station WMT filed exceptions 
and request for oral argument April 13, 1944. The applicant filed 
its answer thereto April 24, 1944. 

The unusual length time which elapsed between the filing 
WMT’s petition for ‘rehearing and Commission action thereon at- 
tributable the Matheson case which was then pending the courts, 
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and which was finally decided the United States Supreme Court 
May 17, 1943 (Federal Communications Commission National Broad- 
easting Co., Inc. (KOA), 319 239). That case involved break- 
down the clear channel, 850 The Commission had granted 
Boston, Massachusetts, fulltime the channel, after hearing, 
but without permitting Station KOA, the only station with fulltime 
the channel, intervene the proceedings before the Commission. The 
Supreme Court held, effect, that the license Station KOA had been 
modified the granting fulltime Station WHDH because, admit- 
tedly, electrical interference the service area Station KOA would 
The Communications Act 1934 requires (Section that 
the Commission must grant hearing licensee before may modify 
its license. Therefore the Court held that the Commission had erred 
not granting the petition Station KOA heard the proceedings 
the WHDH application. Two weeks after this decision the Commis- 
sion considered petition for rehearing, reconsidered its original 
action the instant case and set the matter for hearing. 

The principal issues the hearing the Jamestown application 
were determine the extent interference which would result 
Stations WMT and CFQC, Saskatoon, Saskatchewan, also operating 
600 kilocycles determine the areas and populations which would gain 
primary service the proposed operation; and determine the areas 
and populations which could expected lose primary service the 
proposed operation. 

The Commission found that Station KSJB, operating proposed 
with 250 watts power daytime, would serve additional area 17,690 
square miles and population 159,242 persons. night, operating 
with 100 watts, would lose service 2,706 persons over area 180 
square miles. Station Bismarck, North Dakota, was found render 
service all the proposed KSJB service area. Numerous other 
stations were found render service portions the proposed service 
area KSJB. 

the question nighttime interference Station WMT, the 
Commission found that presently limited its 2.17 mv/m contour 
the operation other stations the channel, and that the operation 
KSJB would increase this interference the 2.5 mv/m contour. The 
2.5 mv/m contour the normally recognized protected contour Class 
III stations, which class Station WMT belongs. Station WMT, was 
found, would lose service area 3,400 square miles and popula- 
tion 243,203 persons. 

the question interference Station CFQC, the Commission 
found that Station KSJB operating with 100 watts nighttime would 
the interference from the 3.44 mv/m contour the 3.62 mv/m 

The Commission concluded that the proposed operation would pro- 
vide daytime service over greatly increased area, predominantly 
agricultural that KSJB would enabled secure network affiliation 
with the Columbia System, thereby providing service 
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not now enjoyed majority the increased area and population; 
that objectionable interference would caused any station 
excess the limits prescribed Commission standards; that slight 
interference will result Station CFQC; that the public 
interest will served the granting the application condition 
that soon materials become available applicant will apply the 
Commission for full use the frequency accordance with the Rules 
and Regulations the Commission. 

Station principal contentions are: (1) that the assignment 
KSJB the 600 channel Class basis violates the 
Commission’s Rules and Regulations and its Standards Good Engi- 
neering Practice that the Commission’s Standards prescribe that 
Class station may assigned Class III channel the condition 
(among others) that Class channel available. Station KSJB 
presently operates Class channel; (2) connection with the 
increase interference caused Station CFQC, that the provisions 
NARBA prohibit any increase interference existing station 
within its normally protected contour within the contour protected 
the time the signing NARBA excess the normally pro- 
tected (3) that the Commission erred not finding that 
objectionable interference would caused WMT within its protected 
2.5 mv/m contour. bases this contention the theory that the Com- 
mission should have used the so-called treaty method computation 
interference. This method requires taking into consideration signals 
from all existing stations. The method computation interference 
prescribed Commission’s Standards Good Engineering Practice 
does not take into consideration, factor computing the RSS 
limitation United States’ station’s service area, any signal the 
strength which less than 70% the dominant interfering signal; 
(4) that the Commission erred denying its motion have Commis- 
sioner designated prescribe over the hearing. Station WMT contends 
that the proposed grant Class station Class III channel 
change Commission Policy because the conditions upon which such 
grant will ordinarily made have not been met. 

—C. 


Application Broadcasting Company (WMAM) for Modification License, 
Docket No. 6477, proposed findings issued April 19, 1944. 


WMAM licensed operate Marinette, Wisconsin, the region- 
frequency 570 with 250 watts, daytime only. The applicant 
sought authority operate with 100 watts power night 570 
addition its present daytime operation. 

The proposed findings the Commission conclude that the appli- 
should denied without prejudice the filing application 
for operation unlimited time local frequency. 

The findings hold that grant the application would not con- 
ducive the efficient use the 570 frequency and would not 
consistent with proper frequency allocation 
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would result interference limitation the protected 
nighttime service WMAM the 15.8 mv/m contour, whereas 
under Commission Standards the station should normally render 
service its mv/m contour. 


This limitation would result the population residing between 


the normally protected contour and the interference-free contour 
being 27.5% the population the actual primary service area, 
against maximum 10% prescribed the Standards Good 
Engineering Practice. 


The proposed operation would result objectionable interfer- 
ence the intervenor, WNAX, Yankton, South Dakota, Class III 
Station, causing loss primary service night from Station 
WNAX 106,283 persons area 1,720 square miles. 


There least one local channel assignment available (1450 
ke) for the area involved. 
—J. 


Applications for Authority Communicate with Algiers, Dakar, and Rabat, Dockets 
Nos. 6495-6498, 6502-6508, Proposed Report Adopted April 19, 1944. 


Mackay Radio and Telegraph Company, Inc., Press Wireless, Inc., 
and Communications, Inc. each applied for special temporary 
authorization establish direct radiotelegraph circuit between the 
United States and Algiers, Algeria. RCAC also applied for special 
temporary authority establish cue and contact control 
channel from the United States Algiers, and Mackay and RCAC each 
filed applications for special temporary authority operate circuits 
between the United States and Dakar, French West Africa, and between 
the United States and Rabat, French The Algiers applications 
were designated for hearing after Press Wireless and RCAC petitioned 
the Commission for reconsideration its action February 19, 1943, 
granting Mackay special temporary authority communicate with 
Algiers and denying the applications Press Wireless and RCAC. The 
other applications were designated for hearing, consolidated pro- 
ceeding with the hearing the Algiers applications, after Mackay 
petitioned for reconsideration the grant RCAC authority 
communicate with Dakar and Rabat. The hearing was held May 5-7, 
1943, and the proposed report was adopted April 19, 1944. 

Prior the Allied invasion North Africa and severance rela- 
tions between the United States and the Vichy French government, com- 
munication with Algiers was through France and England. Thereafter 
there was traffic between the United States and Algiers, except 
through the United States Signal Corps and the Office War Informa- 
tion. Press Wireless December 17, 1942 filed its application for 
authority communicate with Algiers and the applications RCAC 
and Mackay were filed later. The Board War Communications was 
asked for advice and it, turn, requested advice from the Joint Chiefs 
Staff. Predicated upon the advice the latter and the Chief Signal 
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Officer the Army, the Board War Communications recom- 
mended that one American authorized communicate with 
Algiers, prepared handle all classes message that the 
direct circuit established immediately, and that the required 
establish broadeast cue channel. The State Department advised that 
the French Administration was unwilling that American company 
operate the Algiers terminal and that the PTT was prepared begin 
operation ten days and would communicate with Mackay. The Mackay 
application was then granted. 

The Commission reviews, its proposed report the matters cov- 
ered the hearing, the testimony concerning arrangements made 
the various applicants for service Algiers. finds that February 
19, 1943, the date the grant Mackay, only Mackay was prepared 
immediately establish direct telegraph circuit between the 
United States and Algiers. 

The Allied invasion need for direct radiotelegraphic 
facilities between the United States and Dakar and Rabat. The Com- 
mission granted applications for authority communicate with 
those points, following recommendations from the Board War Com- 
munications which were similar their the Algiers 
With respect the testimony offered the hearing, the Commis- 
sion states 

“In the light the foregoing, particularly Mackay’s failure present any 
facts reasons why its applications should granted why appli- 
cations should denied, and Mackay’s apparent unwillingness communicate 
with Dakar and Rabat under existing conditions, cannot find that public 


interest, convenience, necessity will served grant Mackay’s appli- 
cations.” 


The Commission concluded that the application RCAC, except 
the cue and contract control channel, and the Press Wireless 
application communicate with Algiers should denied and that all the 
special temporary authorizations heretofore granted Mackay and 
RCAC communicate with Algiers, Dakar and Rabat should con- 
tinued until further order. 

—E. 


Charges For Interstate and Foreign Telephone Calls From 
Hotels Litigation 


The Commission December 10, 1943, issued its finding Docket 
No. 6255 that has jurisdiction over interstate and foreign telephone 
communications charges between telephone stations within the District 
Columbia and telephone stations outside the District, except charges 
for wire telephone exchange service (VII 30). Thereafter 
January 22, 1944, the American Telephone Telegraph Company 
and the Chesapeake Potomac Telephone Company filed tariff with 
the Commission effective February 15, 1944, prohibiting the collection 
any hotel, apartment house, club any charge for use interstate 
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and foreign message toll telephone service other than the message toll 
charges the telephone companies specified their filed tariffs. 

February 14, 1944, the Hotel Association Washington, C., 
Ine. filed suit against the Commission, the and the Chesa- 
peake Telephone Company, the United States District 
Court for the District Columbia, under Section 402(a) the Com- 
munications Act, enforce, set aside, and annul the Commission 
decision December 10, 1943. The suit alleges that the order exceeds 
the Commission’s statutory authority, or, within its statutory authority, 
then the order unconstitutional delegation legislative power 
violation Article Section the Constitution, and operates 
deprive the hotel companies their property without due process law 
violation the 5th amendment. date hearing has been held 
upon the request the Hotel Association this suit for injunction 
pendente lite and permanently against enforcement the tariff schedules. 
April 12, 1944, the Commission filed motion dismiss the complaint, 
or, the alternative, for summary judgment. Hearing this motion 
expected take place June before three judge Urgent Deficiencies 
Court. 

February 19, 1944, the Commission filed complaint the 
District Court for the District Columbia against the T., the 
Telephone Company and Washington hotels requesting 
temporary and permanent injunction restraining the defendants from 
surcharges interstate and foreign message toll telephone 
calls made from telephone extension stations located the premises 
the twenty-seven hotels. The hotels filed answer this complaint 
which they admit that they have been continuing collect surcharges 
interstate and foreign telephone calls since February but deny 
that the surcharges are for telephone communication service. Their 
answer alleges that the surcharges collected are solely for hotel service 
their guests, and not for telephone service such. 

March 1944, Justice Alan Goldsborough denied the plain- 
tiff’s motion for temporary injunction against the hotels. April 
27, 1944, however, after two-day hearing, Justice Daniel 
granted the motion the Commission for permanent injunction re- 
straining the defendant hotels from making surcharges for interstate and 
foreign telephone toll service. the same time, the court reserved 
jurisdiction over the defendant telephone companies and announced 
that the hotels refuse obey the court’s order enjoining them from 
making surcharges, will enjoin the telephone companies from render- 
ing further telephone service the hotels. 

April 11, 1944, the Commission adopted order that hearing 
held May 17, 1944, the complaints the American Hotel Asso- 
ciation, Bowman-Biltmore Hotels Corp., and the Hotel Association 
Washington, C., against the and associated companies, 
regarding the merits the Telephone Companies Tariff provision filed 
January 22, banning the collection hotels surcharges long dis- 
tance telephone toll messages. 
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Digest Recent Court Decisions Radio Matters 


Several previous issues the contained digests de- 
cisions rendered the United States Court Appeals for the District 
Columbia and the Supreme Court the United States radio 
matters. Several important radio decisions have been rendered those 
courts since the publication the last digest March, 1941 (See Vol. 
No. 5). The following cases, which are digested this issue, are believed 
include all the cases decided since March, 1941: 


Columbia System, Inc. United States, C., and 
National System, Inc., 316 407, Ed. 1563, 
reversing Supp. 688. 


Columbia System, Inc. United States, C., and 
Mutual System, Inc., 319 190, Ed. 1344, 
affirming Supp. 940. 


National Broadeasting Company, Ine. (KOA) al., 319 
239, Ed. 1374, affirming 132 (2d) 545. 


National Company, Ine. (KOA) C., 132 
(2d) 545. 


National Broadeasting Company, Inc., al. United States, al., 
316 447, Ed. 1586, reversing Supp. 688. 


National Broadcasting Company, Ine. al. United States, al., 
319 190, Ed. 1344, affirming Supp. 940. 


Stahlman C., 126 (2d) 124, affirming Supp. 338. 


ADMINISTRATIVE LAW 
GENERAL 


matter for the courts. National Company, 
1344, affirming Supp. 940. 

Federal district court which suit brought enjoin en- 
review the evidence before the and may not 
try the matter novo. National Company, 
1344. 

administrative order has effect penalizing one failing 
comply, reviewable. Columbia System, 
Ine. United States, al., 316 407, Ed. 1563. 
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APPEAL AND ERROR 
APPEALABLE INTEREST 


One having right be, but who was not, made party 
proceeding before the upon application for 
increase power and time entitled appeal. 
National Company (KOA) al., 319 
239, Ed. 1374, affirming 132 (2d) 


CONSTITUTIONAL LAW 


DELEGATION LEGISLATIVE 


Legislative power not unconstitutionally delegated Federal 
adopt such regulations applicable stations engaged 
chain public interest, convenience and 
necessity may require. National Company, 
al., vs. United States, al., 319 190, Ed. 1344, 
affirming Supp. 940. 


RIGHT FREE SPEECH 


Not denied action announcing that will re- 
fuse licenses persons engaged specified practices 
detrimental the public interest programs. 
National Broadcasting Company, al., United States, 
al., 319 190, Ed. 1344. 


INJUNCTION 


GENERAL 


Injunction suit may brought avoid reasonably antici- 
pated irreparable injury that may result from order, 
even though has not taken action. 
umbia Broadeasting System, United States, al., 
316 407, Ed. 1563. 

network may maintain suit enjoin regulations 
affecting contracts the network, even though the regula- 
tions are not directed against the network, not terms 
action impose penalties upon it. Columbia 
Broadeasting System, Ine. United States, al., 316 


INTERVENTION 
See Procedure 
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LICENSES 


The granting application increase the power and hours 
operation station constitutes modification the 
license another station, within the meaning the pro- 
visions Section 312 (b) the Federal Communications 
Act 1934, the reception the latter station will 
Company, (KOA) al., 319 239, 
Ed. 1374, affirming 132 (2d) 545. 


QUALIFICATIONS APPLICANT FOR 


Eligibility applicant unchallengeable proves citizenship, 
and financial and technical qualifications 
operate public interest, there unused frequency 
free interference with established station. Stahlman 
C., 126 (2d) 124. 


RIGHT GRANT REVOKE 


Implies grant all means necessary appropriate the dis- 
charge powers expressly granted. Stahlman C., 
126 (2d) 124. 


NEWSPAPER OWNERSHIP RADIO STATIONS 
See Licenses and Powers Federal Communications Commission, 


Investigations 
POWER FEDERAL COMMUNICATIONS COMMISSION 
GENERAL 


Requirement that Commission act public interest, convenience 
necessity requires not grant unlimited power. Stahl- 

Commission’s right determine what proper within compass 
Communications Act satisfy requirements quali- 
fications for licensees does not embrace ban newspapers 


INVESTIGATIONS 


The authority given the Commission the Communications 
Act institute any inquiry concerning questions arising 
under the Act relating its includes 
authority obtain the information necessary discharge 
the Commission’s proper functions, which would embrace 
investigation aimed the prevention disclosure 
practice contrary public intent. Stahlman C., 
Supp. 338. 
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Commission does not have authority institute investigation 
solely for purpose consideration adoption hard 
and fast rule policy the result which newspaper 
owners may placed proscribed class and thus made 
ineligible apply for receive broadcast licenses. Stahl- 
man C., 126 (2d) 124. 

The Commission’s right grant licenses revoke licenses 
the public interest, and likewise make rules and regu- 
lations necessary appropriate the carrying out the 
provisions the Act, implies the grant all means neces- 
sary appropriate the discharge the powers expressly 
granted. Stahlman C., 126 (2d) 124. 

Commission has power initiate investigation for purpose 
ascertaining the facts for its guidance making reasonable 
and proper public rules. C., 125 (2d) 
124. 

Commission has authority conduct investigations aimed 
prevention disclosure practices contrary public 
interest. Stahlman C., 126 (2d) 124. 

Commission’s right investigation newspaper own- 
ership radio station not foreclosed lack power 
newspapers put them preferred class. 
Stahlman C., 126 (2d) 124. 

May initiated Commission obtain information properly 
applicable legislative standards set the Act. Stahl- 
man C., 126 (2d) 124. 

Federal courts will not assume investigation instituted 
for any purpose other than that obtaining information 
properly applicable legislative standards set Com- 
munications Act, disregard constitutional limits 
which govern such procedure. Stahlman C., 126 
(2d) 124. 


REGULATION NETWORKS 


Adoption regulations prohibiting granting licenses radio 
broadeasting stations having network contracts, arrange- 
ments understandings including certain provisions 
within power under Section 303 Communica- 
tions Act 1934. National Company, Inc., 
affirming Supp. 940. 

has power adopt regulations providing licenses shall 
not granted stations parties specified practices 
deemed inconsistent with public intent, where such prac- 
tices may also violate Federal anti-trust laws, even though 
the also authorized withhold licenses from 
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persons convicted having violated the anti-trust laws. 
National Broadeasting Company United States, 319 


PROCEDURE 
INTERVENTION 


The owner radio station operating under license from the 
the reception from which would interfered with 
increase power and time another station oper- 
ating the same frequency entitled made party 
the proceedings upon the application the latter for the 
Company (KOA) al., 319 239, Ed. 
1374, affirming 132 (2d) 545. 

Where one was entitled matter right made party 
proceeding, beside the point that was permitted 
file brief amicus curiae and present oral argument. 
319 239, Ed. 1374. 

Intervention hearing renewal the license station 
having contract with network not adequate remedy 
precluding injunctive relief from effects regulations 
affecting existing contracts, since the issue would not neces- 
sarily the same and any review the order entered 
such case would too late save the network from 
injury. Columbia Broadcasting System, Ine. United 
States, al., 316 407, Ed. 1563, reversing 
Supp. 688. 


PUBLIC INTEREST, CONVENIENCE NECESSITY 


Commission must act interest, convenience necessity 
requires exercising administrative function determin- 
ing qualifications applicants for radio licenses. Stahl- 
man C., 126 (2d) 124. 

Requirement that Commission act public interest, convenience 
necessity requires not grant unlimited power. 
Stahlman C., 126 (2d) 124. 


REGULATION NETWORKS 


See Powers Federal Communications Commission. 
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REVIEW ADMINISTRATIVE ORDERS 
REVIEWABILITY 


administrative order has the effect penalizing one fail- 
ing comply, reviewable. Columbia 
System, Inc. United States, al., 316 407, Ed. 
1563, reversing Supp. 688. 

Ultimate test reviewability need for protection from 
irreparable injury. Columbia System, Inc. 
United States, al., 316 407, Ed. 1563. 


the exercise its rule-making power, after investiga- 
tion, prescribing conditions upon which will grant li- 
censes, constitutes order subject review the courts. 
Columbia System, Inc. United States, al., 
316 407, Ed. 1563. 

not necessarily conclusive the question whether 
reviewable under Section 402 (a) the Communications 
Act. Columbia Broadcasting System, Inc. United States, 
al., 316 407, Ed. 1563. 
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INDEX 


1943 Issues Federal Communications Bar 


Subject Matter Month Page 
Articles 


Preference Rating Order P-133, John Creutz November 
Occupational Deferment, Russell Place April 


Bar Chronicle Recent Events 
April 
Broadcasting and the War January 


Commission Decisions 

Baltimore, Louis (WBRE), Application for License 
Blue Network Com any, Inc., Transfer Control November 
Georgia School (WGST), Revocation License....November 
Ocala Broadcasting (WTMC), Revocation License....January 
nc., Application for Construction 

Permit November 
Panama Broadcasting (WDLP), Revocation 

cense anuary 
Saginaw Broadcasting Co. (WSAM), Modification License 
Simmons, Allen (WADC), for Construction 

Permit November 
South American Rate Cases November 
Western Union Telegraph Company, for 
WGAR Broadcasting Co. (WGAR), Application for Construction 

Permit November 
Inc., Construction Permit for station January 
Inc. Modification Construction Permit 

Move Cleveland April 
World Wide Broadcasting Corporation’s Station WRUL Taken 

Yankee Inc., Transfer Control January 


Court Cases 
Columbia Broadcasting System, Inc. vs. 


National Broadcasting Company, Inc., al., vs. al. 


Educational Radio Stations Assigned Frequencies November 
Executive Committee Meetings April 


Federal Communications Act 
Amendments proposed April 
Hearings Proposed Amendments November 
Proposals the Association January 


Federal Communications Bar Association 
Annual meeting, notice November 
Annual meeting, Sixth January 
Executive Committee Meetings 


complete index Volume VII will printed the last number the 
volume, published November, 1944. 
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April 

nuary 

April 


November 
April 


Freedom Speech, Joint November 


Freeze Order 


Policy Statement Made New November 
Frequency Modulation 

Educational Stations are Assigned Frequencies November 

Hearings Proposed Communications Act Amendments November 


Incorporation Association 
Federal Communications Bar Assn. Incorporated April 


Federal Communications Bar Assn. November 
Investigation 

The Investigation The Federal Communications Commission 

Judicial Conference Held April 
Meetings 
Annual Meeting Association, Notice November 
Executive Committee 
November 

Occupational Deferment 

Policy Statement Made New November 
Rules and Regulations 

Telegraph Merger Approved November 
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